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Stephen Morgan appeals the trial court's decision to affirm die suspension
of his driver's license. The issues presented on diis appeal deal witii die de novo trial
only as to service on behalf of die division (as required by Utah Code Ann. § 53-3223(3)-(6)) and as to die trial court's plain error depriving Mr. Morgan's counsel of
closing arguments. This deprivation denied Mr. Morgan of Due Process, Equal
Protection, and Open Access to me Court which are constitutionally protected rights
espoused in me Fifth and Fourteenth Amendments to the U.S. Constitution and Article

I, Sections 7, 11, 24 of the Utah Constitution.
STATEMENT OF JURISDICTION
Jurisdiction is conferred on this Court by Utah Code Ann. § 78-2a-3
(1998)(2)(j) (1953, as amended) (appeals transferred to the Court of Appeals from the
Supreme Court). The Appellant appeals the final order and judgment of the Second
District Court, in and for Davis County involving the judicial review of an informal
administrative hearing.
STATEMENT OF ISSUES
(1) Whether the trial court abused it's discretion by depriving Mr.
Morgan's counsel from making closing arguments?
(A)

This deprivation prevented Mr. Morgan from arguing lack

of evidence dealing with immediate notice requirements as required by Utah Code Ann.
§ 53-3-223(3)-(6).
(B)

This deprivation resulted in substantial constitutional

violations.
(2) Whether failure to effect "immediate notice" was reversible error
since it is a statutory mandate under Subsection 53-3-223(3) and (5)?
STANDARDS OF REVIEW
(1)

The trial court clearly and prejudicial abused it's discretion by

denying counsel from engaging closing arguments.
2

We will not reverse the trial court unless the appellant demonstrates that the trial
court has clearly abused its discretion and thereby affected the appellant's
substantial rights. Turner v. Nelson, 872 P.2d 1021, 1023 (Utah 1994).
Astill v. Clark, 956 P.2d 1081 (Utah 1998).
(2)

The peace officer's duty to effect immediate notice on behalf of the

division is required in order for the trial court to affirm the suspension.
We review questions of statutory interpretation for correctness giving no
deference to the trial court's interpretation. Ward v. Richfield City, 798 P.2d
757, 759 (Utah 1990). See also Chris & Dick's Lumber v. State Tax Comm'n,
791 P.2d 511, 513-14 (Utah 1990) (interpretation of statute or rule is generally
accorded no deference on appeal).
Wells v. Wells, 871 P.2d 1036 (Utah Ct. App. 1994); also Hercules, Inc. v. State Tax
Common, 877 P.2d 133 (Utah 1994).

STATUTES, RULES AND CONSTITUTIONAL PROVISIONS

[Included herewith in Addendum A.]

STATEMENT OF THE CASE
I.

Nature of the Case:
This is an appeal from a de novo appeal of the Second Judicial District

Court affirming the driver's license division suspending Mr. Morgan's driving
privilege. Mr. Morgan was deprived of the right to offer closing arguments.
Meanwhile, the entire trial transcript is devoid of any evidence pertaining to immediate

notice by personal service as required by Utah Code Ann. § 53-3-223(3) (1953, as
amended).

//.

Course of the Proceedings:
The parties conducted a de novo trial on January 20, 1998.l During the

trial the court took evidence and then the State rested it's case. (TT at 50-51). Upon
conclusion, the trial court started making its oral findings and Mr. Morgan's attorney,
D. Bruce Oliver, stood up to make closing arguments but the trial court denied him of
that right. (TT at 51-52); (Addendum B). The exchange went as follows:
MR. OLIVER:

YOUR HONOR, I DON'T MEAN TO INTERRUPT

THE COURT. WE'D AT LEAST LIKE TO BE GIVEN THE OPPORTUNITY TO
EITHER PRESENT EVIDENCE OR NOT PRESENT EVIDENCE. I HAVE NOT
BEEN ASKED THAT.
THE COURT:

EXCUSE ME. DO YOU WISH TO PRESENT

MR. OLIVER:

AT THIS TIME WE DO NOT DESIRE TO PUT

EVIDENCE?

MR. MORGAN ON AND WE'RE NOT GOING TO PRESENT ANY EVIDENCE. I
DO HAVE CLOSING ARGUMENTS.
THE COURT:
1

I THINK I'VE HEARD ALL YOUR ARGUMENTS

A complete transcript of the de novo trial is included in the record and is cited as
TT at 1-57.

I WANT TO HEAR. THAT'S MY RULING. I'LL MAKE MY RULING NOW.
YOU'VE ARGUED THE LEGAL ASPECTS OF THE CASE. I THINK I KNOW
WHAT YOUR OTHER ARGUMENTS WILL BE. I'LL MAKE A RULING IN THE
MATTER. I'LL PROCEED NOW, THANK YOU.
Then after, the trial court entered it's oral findings, (TT at 52-55),
counsel attempted to address the error of the immediate notice by personal service with
the judge. The exchange went as follows:
[THE COURT:]

ARE THERE ANY OTHER MATTERS, MR.

OLIVER, YOU WISH TO BRING TO THE COURT'S ATTENTION?
MR. OLIVER:

THE COURT DOESN'T MEAN BY WAY OF

ARGUMENT, DOES IT?
THE COURT:

NO, I DON'T . .

MR. OLIVER:

THERE'S SOME SIGNIFICANT ISSUES, BUT

THAT'S OKAY.
THE COURT:

I DON'T THINK THERE ARE ANY THAT

HAVEN'T BEEN TREATED, MR. OLIVER.

///.

Disposition in Trial Court:
The trial court affirmed the division's action against Mr. Morgan. The

license was to remain suspended. (TT at 55, r. at 66-67).

IV.

Statement of Facts:
That facts of this case are not contested by Mr. Morgan and the issues on

appeal are procedural ones which have been previously recited above.

SUMMARY OF THE ARGUMENT
Utah Code Ann. § 53-3-223 (1953, as amended) requires the arresting
officer to provide personal service upon a person suspected of driving under the
influence of alcohol. The reason for service is to initiate the commencement of the
division's action to suspend, revoke, or cancel the person's driving privilege. In this
matter, the State failed to present any evidence pertaining to effect of immediate notice
by personal service to Mr. Morgan on behalf of the division. Then when Mr.
Morgan's counsel attempted to raise the argument, but the trial court judge unjustly
muted counsel from pursuing closing arguments. The court abused it's discretion and
deprived Mr. Morgan of fundamental due process that is to remain open to parties.

6

ARGUMENT
POINT.
THE TRIAL COURT JUDGE ABUSED IT'S DISCRETION BY DEPRIVING MR.
OLIVER FROM PURSUING CLOSING ARGUMENTS AS TO IMMEDIATE
NOTICE BY PERSONAL SERVICE; THE TRIAL RECORD IS COMPLETING
DEVOID OF ANY EVIDENCE OF PERSONAL SERVICE.

A. Introduction.
The U.S. Constitution expressly provides, in pertinent part, "No person
shall be held to answer . . . nor shall be deprived of life, liberty, or property, without
due process of law. . . ." U.S. Const, amend. V. Moreover "[n]o State shall make or
enforce any law which shall abridge the privileges or immunities of citizens of the
United States; not shall any State deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws." U.S. Const, amend. XIV § 1.
The Utah State Constitution expressly provides, "No person shall be
deprived of life, liberty or property, without due process of law." Utah Const, art. I, §
7. And "no person shall be barred from prosecuting or defending before any tribunal
in this State, by himself or counsel, any civil cause to which he is a party." Utah
Const, art. I, § 11. Finally, "All laws of a general nature shall have uniform
operation." Utah Const, art. I, § 24.

7

B. Deprivation of Rights.
In this matter the trial court unjustly and prejudicial deprived counsel
from engaging closing arguments. (TT at 51). This resulted in the trial court's
affirmation of the agency action against Mr. Morgan's driver license privilege and
variably deprived him of due course of law and fundamental fairness in the trial
proceeding. The right to a complete defense including closing arguments is a
fundamentally inherent right within the scope of the constitutions~as explained above.
Closing arguments is traditional in a trial process and allowing such arguments
promotes fairness in the proceedings as it apprises the court of issues that counsel noted
that may have otherwise missed the judge's understanding-such as in this matter.
The Utah Supreme Court, in Nelson v. Jacobsen, 669 P.2d 1207 (Utah
1983), articulated the standards regarding due process, stating, inter alia:
"Due process" is not a technical concept that can be reduced to a formula with a
fixed content unrelated to time, place, and circumstances. Rather, "the demands
of due process rest on the concept of basic fairness of procedure and demand a
procedure appropriate to the case and just to the parties involved." Rupp v.
Grantsville City, Utah, 610 P.2d 338, 341 (1980).
Id. In this case, it is quite clear that by denying Mr. Morgan's counsel from pursuing
closing arguments, the trial court robbed Mr. Morgan from raising all of the defenses
available to him which would have undoubtedly resulted in a reversal.
The point is that pursuant to Utah Code Ann. § 53-3-2232 (1953, as
2

Pursuant to Subsection 53-3-223(3) "if the officer makes a determination, based
upon grounds, that the person is otherwise in violation of Section 41-6-44, the office
8

amended) the arresting officer and the division have certain procedural steps they must
stricdy follow to ensure their right to take action against a person. The trial transcript
record is completely devoid of any evidence pertaining to these procedural steps. The
State never provided any evidence dealing with immediate notice to Mr. Morgan.

CONCLUSION
In this matter, the trial court deprived Mr. Morgan's counsel of closing
arguments which deprived him of his right to fully defend the action taking against him
by the State. The State failed to present any evidence dealing with the State's duty as
provided in Utah Code Ann. § 53-3-223(3)-(6) (1953, as amended). Due to this
violation the trial court clearly abused its discretion and the decision should be reverse.
RESPECTFULLY SUBMITTED this 30th day of
November, 1998.
D. BRUCE OLIVER
Attorney for Petitioner and Appellant

directing administration of the test or making the determination shall serve on the person,
on behalf of the division, immediate notice of the division's intention to suspend the
person's license to drive a motor vehicle."
Pursuant to Subsection 53-3-223(5), "the peace officer serving the notice shall
send to the division within five day after the date of arrest and service of notice
The trial transcript record is devoid of any evidence that this notice to Mr. Morgan
was accomplished or timely.
9

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy of the foregoing
BRIEF OF APPELLANT, postage prepaid, to: James H. Beadles, Office of the
Attorney General, 160 East 300 South, P.O. Box 140857, Salt Lake City, Utah 841140857.
DATED this 30th day of November, 1998.
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Amena. 1
AMENDMENT I

AMENDMENT VIII

[Religious and political freedom.]
Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a
redress of grievances.

[Bail — Punishment.]
Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.

AMENDMENT II
[Right to bear arms.]
A well-regulated Militia, being necessary to the security of a
free State, the right of the people to keep and bear Arms, shall
not be infringed.
AMENDMENT HI
[Quartering soldiers.]
No Soldier shall, in time of peace, be quartered in any house,
without the consent of the Owner, nor in time of war, but in a
manner to be prescribed by law.
AMENDMENT IV
[Unreasonable searches and seizures.]
The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the
persons or things to be seized.
AMENDMENTV
[Criminal actions — Provisions concerning — Due process of law and just compensation clauses.]
No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a
Grand Jury, except in cases arising in the land or naval forces,
or in the Militia, when in actual service in time of War or
public danger; nor shall any person be subject for the same
offence to be twice put in jeopardy of life or limb; nor shall be
compelled in any criminal case to be a witness against himself,
nor be deprived of life, liberty, or property, without due process
of law; nor shall private property be taken for public use,
without just compensation.
AMENDMENT VI
[Rights of accused.]
In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of the
State and district wherein the crime shall have been committed, which district shall have been previously ascertained by
law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to
have compulsory process for obtaining witnesses in his favor,
and to have the Assistance of counsel for his defence.
AMENDMENT VII
[Trial by jury in civil cases.]
In Suits at common law, where the value in controversy
shall exceed twenty dollars, the right of trial by jury shall be
preserved, and no fact tried by a jury, shall be otherwise
re-examined in any Court of the United States, than according
to the rules of the common law.

AMENDMENT IX
[Rights retained by people.]
The enumeration in the Constitution, of certain rights, shall
not be construed to deny or disparage others retained by the
people.
AMENDMENT X
[Powers reserved to states or people.]
The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to
the States respectively, or to the people.
AMENDMENTS!
[Suits against states — Restriction of judicial power.]
The judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or
prosecuted against one of the United States by Citizens of
another State, or by Citizens or Subjects of any Foreign,State.
AMENDMENT XII
[Election of President and Vice-President.]
The Electors shall meet in their respective states, and vote
by ballot for President and "Vice-President, one of whom, at
least, shall not be an inhabitant of the same state with
themselves; they shall name in their ballots the person voted
for as President, and in distinct ballots the person voted for as
Vice-President, and they shall make distinct lists of all persons voted for as President, and of all persons voted for as
Vice-President, and of the number of votes for each, which lists
they shall sign and certify, and transmit sealed to the seat of
the Government of the United States, directed to the President of the Senate;—The President of the Senate shall, in the
presence of the Senate and House of Representatives, open all
the certificates and the votes shall then be counted;—The
person having the greatest number of votes for President,
shall be the President, if such number be a majority of the
whole number of Electors appointed; and if no person have
such majority, then from the persons having the highest
numbers not exceeding three on the list of those voted for as
President, the House of Representatives shall choose immediately, by ballot, the President. But in choosing the President,
the votes shall be taken by states, the representation from
each state having one vote; a quorum for this purpose shall
consist of a member or members from two-thirds of the states,
and a majority of all the states shall be necessary to a choice.
And if the House of Representatives shall not choose a
President whenever the right of choice shall devolve upon
them, before the fourth day of March next following, then the
Vice-President shall act as President, as in the case of the
death or other constitutional disability of the President—The
person having the greatest number of votes as Vice-President,
shall be the Vice-President, if such number be a majority of the
whole number of Electors appointed, and if no person have a
majority, then from the two highest numbers on the list, the
Senate shall choose the Vice-President; a quorum for the
purpose shall consist of two-thirds of the whole number of
Senators, and a majority of the whole number shall be
necessary to a choice. But no person constitutionally ineligible
to the office of President shall be eligible to that of VicePresident of the United States.
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UNITED STATES CONSTITUTION
AMENDMENT X m

Section
1. [Slavery prohibited.]
2. [Power to enforce amendment.}
Section 1. [Slavery prohibited.]
Neither slavery nor involuntary servitude, except as a
punishment for crime whereof the party shall have been duly
convicted, shall exist within the United States, or any place
subject to their jurisdiction.
Sec. 2. [Power to enforce amendment.]
Congress shall have power to enforce this article by appropriate legislation.
AMENDMENT XIV
Section
1. [Citizenship — Due process of law — Equal protection.]
2. [Representatives — Power to reduce appointment.]
3. [Disqualification to hold office.]
4. [Public debt not to be questioned — Debts of the Confederacy and claims not to be paid.]
5. [Power to enforce amendment.]
Section 1. [Citizenship — Due process of law — Equal
protection.]
All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
Sec. 2. [Representatives — Power to reduce appointment.]
Representatives shall be apportioned among the several
States according to their respective numbers, counting the
whole number of persons in each State, excluding Indians not
taxed. But when the right to vote at any election for the choice
of electors for President and Vice-President of the United
States, Representatives in Congress, the Executive and Judicial Officers of a State, or the members of the Legislature
thereof, is denied to any of the male inhabitants of such State,
being twenty-one years of age, and citizens of the United
States, or in any way abridged, except for participation in
rebellion, or other crime, the basis of representation therein
shall be reduced in the proportion which the number of such
male citizens shall bear to the whole number of male citizens
twenty-one years of age in such State.
Sec. 3. [Disqualification to hold office.]
No person shall be a Senator or Representative in Congress,
or Elector of President and Vice President, or hold any office,
civil or military, under the United States, or under any State,
who, having previously taken an oath, as a member of Congress, or as an officer of the United States, or as a member of
any State legislature, or as an executive or judicial officer of
any State, to support the Constitution of the United States,
shall have engaged in insurrection or rebellion against the
same, or given aid or comfort to the enemies thereof. But
Congress may by a vote of two-thirds of each House, remove
such disability.
Sec. 4. [Public debt not to be questioned — Debts of
the Confederacy and claims not to be paid.]
The validity of the public debt of the United States, authorized bv law. including" debts incurred for Davment of Densions

Amend. XVIII, § 1

and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States
nor any State shall assume or pay any debt or obligation
incurred in aid of insurrection or rebellion against the United
States, or any claim for the loss or emancipation of any slave;
but all such debts, obligations, and claims shall be held illegal
and void.
Sec. 5. [Power to enforce amendment.]
The Congress shall have power to enforce, by appropriate
legislation, the provisions of this article.
AMENDMENT XV
Section
1. [Right of citizens to vote — Race or color not to disqualify.]
2. [Power to enforce amendment.]
Section 1. [Right of citizens to vote — Race or color
not to disqualify.]
The right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any State on
account of race, color, or previous condition of servitude.
Sec. 2. [Power to enforce amendment.]
The Congress shall have power to enforce this article by
appropriate legislation.
AMENDMENT XVI
[Income tax.]
The Congress shall have power to lay and collect taxes on
incomes, from whatever source derived, without apportionment among the several States, and without regard to any
census or enumeration.
AMENDMENT XVII
[Election of senators.]
The Senate of the United States shall be composed of two
Senators from each State, elected by the people thereof, for six
years; and each Senator shall have one vote. The electors in
each State shall have the qualifications requisite for electors
of the most numerous branch of the State legislatures.
When vacancies happen in the representation of any State
in the Senate, the executive authority of such State shall issue
writs of election to fill such vacancies: Provided, That the
legislature of any State may empower the executive thereof to
make temporary appointments until the people fill the vacancies by election as the legislature may direct.
This amendment shall not be so construed as to affect the
election or term of any Senator chosen before it becomes valid
as part of the Constitution.
AMENDMENT XVm
[REPEALED DECEMBER 5, 1933. SEE AMENDMENT
XXI, SECTION 1.]
Section
L [National prohibition — Intoxicating liquors.]
2. [Concurrent power to enforce amendment.]
3. [Time limit for adoption.]
Section 1. [National prohibition — Intoxicating liquors.]
After one year from the ratification of this article the
manufacture, sale, or transportation of intoxicating liquors
within, the imnortation thereof into, or the exnortation thereof

Art. I, § 9

CONSTITUTION OF UTAH

substantial evidence to support the charge and the court
finds by clear and convincing evidence that the person
would constitute a substantial danger to any other person
or to the community or is likely to flee the jurisdiction of
the court if released on bail.
(2) Persons convicted of a crime are bailable pending appeal
only as prescribed by law.
1988 (2nd S.S.)
Sec. 9. [Excessive bail a n d fines — Cruel punishments.]
Excessive bail shall not be required; excessive fines shall not
be imposed; nor shall cruel and unusual punishments be
inflicted. Persons arrested or imprisoned shall not be treated
with unnecessary rigor.
1896
Sec. 10. [Trial b y jury.]
In capital cases the right of trial by jury shall remain
inviolate. In capital cases the jury shall consist of twelve
persons, and in all other felony cases, the jury shall consist of
no fewer t h a n eight persons. In other cases, the Legislature
shall establish the number ofjurors by statute, but in no event
shall a jury consist of fewer than four persons. In criminal
cases the verdict shall be unanimous. In civil cases threefourths of the jurors may find a verdict. A jury in civil cases
shall be waived unless demanded.
1996
Sec. 11. [Courts o p e n — Redress of injuries.]
All courts shall be open, and every person, for an injury done
to him in his person, property or reputation, shall have
remedy by due course of law, which shall be administered
without denial or unnecessary delay; and no person shall be
barred from prosecuting or defending before any tribunal in
this State, by himself or counsel, any civil cause to which he is
a party.
1896
Sec. 12. [Rights of accused persons.]
In criminal prosecutions the accused shall have the right to
appear and defend in person and by counsel, to demand the
nature and cause of the accusation against him, to have a copy
thereof, to testify in his own behalf, to be confronted by the
witnesses against him, to have compulsory process to compel
the attendance of witnesses in his own behalf, to have a
speedy public trial by an impartial jury of the county or
district in which the offense is alleged to have been committed,
and the right to appeal in all cases. In no instance shall any
accused person, before final judgment, be compelled to advance money or fees to secure the rights herein guaranteed.
The accused shall not be compelled to give evidence against
himself; a wife shall not be compelled to testify against her
husband, nor a husband against his wife, nor shall any person
be twice put in jeopardy for the same offense.
Where t h e defendant is otherwise entitled to a preliminary
examination, the function of that examination is limited to
determining whether probable cause exists unless otherwise
provided by statute. Nothing in this constitution shall preclude the use of reliable hearsay evidence as defined by statute
or rule in whole or in part at any preliminary examination to
determine probable cause or at any pretrial proceeding with
respect to release of the defendant if appropriate discovery is
allowed as defined by statute or rule.
1994
Sec. 13. [Prosecution by information or indictment —
Grand jury.]
Offenses heretofore required to be prosecuted by indictment, shall be prosecuted by information after examination
and commitment by a magistrate, unless t h e examination be
waived by the accused with the consent of the State, or by
indictment, with or without such examination and commitment. The formation of the grand jury and the powers and
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Sec. 14. [Unreasonable searches forbidden — Issuance of warrant.]
The right of the people to be secure in their persons, houses,
papers and effects against unreasonable searches and seizures
shall not be violated; and no warrant shall issue but upon
probable cause supported by oath or affirmation, particularly
describing the place to be searched, and the person or thing to
be seized.
1896
Sec. 15. [Freedom of s p e e c h a n d of the press — Libel.]
No law shall be passed to abridge or restrain the freedom of
speech or of the press. In all criminal prosecutions for libel t h e
truth may be given in evidence to t h e jury; and if it shall
appear to the jury that the m a t t e r charged as libelous is true,
and was published with good motives, and for justifiable ends,
the party shall be acquitted; and the jury shall have t h e right
to determine the law and t h e fact.
1896
Sec. 16. [No imprisonment for debt — Exception.]
There shall be no imprisonment for debt except in cases of
absconding debtors.
1896
Sec. 17. [Elections t o b e free — Soldiers voting.]
All elections shall be free, and no power, civil or military,
shall at any time interfere to prevent the free exercise of t h e
right of suffrage. Soldiers, in time of war, may vote a t their
post of duty, in or out of t h e State, under regulations to be
prescribed by law.
1896
Sec. 18. [Attainder — E x p o s t facto laws — Impairing
contracts.]
No bill of attainder, ex post facto law, or law impairing t h e
obligation of contracts shall be passed.
1896
Sec. 19. [Treason defined — Proof.]
Treason against the State shall consist only in levying war
against it, or in adhering to its enemies or in giving them aid
and comfort. No person shall be convicted of treason unless on
the testimony of two witnesses to t h e same overt act.
1896
Sec. 20. [Military subordinate t o t h e civil power.]
The military shall be in strict subordination to the civil
power, and no soldier in time of peace, shall be quartered in
any house without the consent of the owner; nor in time of w a r
except in a manner to be prescribed by law.
1896
Sec. 2 1 . [Slavery forbidden.]
Neither slavery nor involuntary servitude, except as a
punishment for crime, whereof the party shall have been duly
convicted, shall exist within this State.
1896
Sec. 22. [Private property for public use.]
Private property shall not be taken or damaged for public
use without just compensation.
1896
Sec. 23. [Irrevocable franchises forbidden.]
No law shall be passed granting irrevocably any franchise,
privilege or immunity.
1896
Sec. 24. [Uniform operation of laws.]
All laws of a general nature shall have uniform operation.
1896
Sec. 25. [Rights retained by people.]
This enumeration of rights shall not be construed to impair
or deny others retained by the people.
1896
Sec. 26. [Provisions m a n d a t o r y a n d prohibitory.]
The provisions of this Constitution are mandatory and
prohibitory, unless by express words they are declared to be

CONSTITUTION OF UTAH
PREAMBLE
Article
I. Declaration of Rights
II. State Boundaries
in. Ordinance
IV. Elections and Right of Suffrage
v. Distribution of Powers
VI. Legislative Department
VII. Executive Department
Department
vm. Judicial
DL Congressional and Legislative Apportionment
X. Education
XI. Counties, Cities and Tbwns
XII. Corporations
Revenue and Taxation
xm.
XIV. Public Debt
XV. Militia
XVI. Labor
XVII. Water Rights
Forestry
xvni.
XK. Public Buildings and State Institutions
XX. Public Lands
XXI. Salaries
xxn. Miscellaneous
Amendment and Revision
xxm.
XXIV. Schedule
PREAMBLE
Grateful to Almighty God for life and liberty, we, the people
of Utah, in order to secure and perpetuate the principles of
free government, do ordain and establish this CONSTITUTION.
1896
ARTICLE I
DECLARATION OF RIGHTS
Section
1. [Inherent and inalienable rights.]
2. [All political power inherent in the people.]
3. [Utah inseparable from t h e Union.]
4. [Religious liberty — No property qualification to vote or
hold office.]
5. [Habeas corpus.]
6. [Right to bear arms.]
7. [Due process of law.]
8. [Offenses bailable.]
9. [Excessive bail and fines — Cruel punishments.]
10. [Trial by jury.]
11. [Courts open — Redress of injuries.]
12. [Rights of accused persons.]
13. [Prosecution by information or indictment — Grand jury.]
14. [Unreasonable searches forbidden — Issuance of warrant.]
15. [Freedom of speech and of the press — Libel.]
16. [No imprisonment for debt — Exception.]
17. [Elections to be free — Soldiers voting.]
18. [Attainder — Ex post facto laws — Impairing contracts.]
19. [Treason defined — Proof.]
20. [Military subordinate to t h e civil power.]
21. [Slavery forbidden.]
22. [Private property for public use.]
23. [Irrevocable franchises forbidden.]
24. [Uniform operation of laws.]
25. R i g h t s retained bv neoDle.l

Section
26. [Provisions mandatory and prohibitory.]
27. [Fundamental rights.]
28. [Declaration of the rights of crime victims.]
Section 1. [Inherent a n d inalienable r i g h t s . ]
All men have the inherent and inalienable right to enjoy and
defend their lives and liberties; to acquire, possess and protect
property; to worship according to the dictates of their consciences; to assemble peaceably, protest against wrongs, and
petition for redress of grievances; to communicate freely their
thoughts and opinions, being responsible for the abuse of that
right.
1896

Sec. 2. [All political power inherent in the people.]
All political power is inherent in the people; and all free
governments are founded on their authority for their equal
protection and benefit, and they have the right to alter or
reform their government as the public welfare may require.
1896
Sec. 3. [Utah inseparable from the Union.]
The State of Utah is an inseparable part of the Federal
Union and the Constitution of the United States is the
supreme law of the land.
1896

Sec. 4. [Religious liberty — No property qualification
to v o t e or hold office.]
The rights of conscience shall never be infringed. The State
shall make no law respecting an establishment of religion or
prohibiting the free exercise thereof; no religious test shall be
required as a qualification for any office of public trust or for
any vote at any election; nor shall any person be incompetent
as a witness or juror on account of religious belief or the
absence thereof. There shall be no union of Church and State,
nor shall any church dominate the State or interfere with its
functions. No public money or property shall be appropriated
for or applied to any religious worship, exercise or instruction,
or for the support of any ecclesiastical establishment. No
property qualification shall be required of any person to vote,
or hold office, except as provided in this Constitution.
1896
Sec. 5. [Habeas corpus.]
The privilege of the writ of habeas corpus shall not be
suspended, unless, in case of rebellion or invasion, the public
safety requires it.
1896
Sec. 6. [Right to b e a r arms.]
The individual right of the people to keep and bear arms for
security and defense of self, family, others, property, or the
state, as well as for other lawful purposes shall not be
infringed; but nothing herein shall prevent the legislature
from defining the lawful use of arms.
1984 (2nd s.s.)
Sec. 7. [Due process of law.]
No person shall be deprived of life, liberty or property,
without due process of law.
1896
Sec. 8. [Offenses bailable.]
(1) All persons charged with a crime shall be bailable
except:
(a) persons charged with a capital offense when there is
substantial evidence to support the charge; or
(b) persons charged with a felony while on probation or
parole, or while free on bail awaiting trial on a previous
felony charge, when there is substantial evidence to
support the new felony charge; or
(c) persons charged with any other crime, designated
by statute as one for which bail may be denied, if there is
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denial or suspension of the license, or revoke the
license.
(b) The denial or suspension of the license remains in
effect pending qualifications determined by the division
regarding a person:
(i) whose license has been denied or suspended
following reexamination;
(ii) who is incompetent to drive a motor vehicle;
(iii) who is afflicted with mental or physical infirmities that might make him dangerous on the highways; or
(iv) who may not have the necessary knowledge or
skill to drive a motor vehicle safely.
(6) (a) The division may suspend or revoke the license of
any resident of this state upon receiving notice of the
conviction of that person in another state of an offense
committed there that, if committed in this state, would be
grounds for the suspension or revocation of a license.
(b) The division may, upon receiving a record of the
conviction in this state of a nonresident driver of a motor
vehicle of any offense under the motor vehicle laws of this
state, forward a certified copy of the record to the motor
vehicle administrator in the state where the person convicted is a resident.
(7) (a) The division may suspend or revoke the license of
any nonresident to drive a motor vehicle in this state for
any cause for which the license of a resident driver may be
suspended or revoked.
(b) Any nonresident who drives a motor vehicle upon a
highway when his license has been suspended or revoked
by the division is guilty of a class C misdemeanor.
(8) (a) The division may not deny or suspend the license of
any person for a period of more than one year except:
(i) for failure to comply with the terms of a traffic
citation under Subsection (2);
(ii) upon receipt of a second or subsequent order
suspending juvenile driving privileges under Section
53-3-219;
(iii) when extending a denial or suspension upon
receiving certain records or reports under Subsection
53-3-220(2); and
(iv) for failure to give and maintain owner's or
operator's security under Section 41-12a-411.
(b) The division may suspend the license of a person
under Subsection (2) until he shows satisfactory evidence
of compliance with the terms of the traffic citation.
(c) Upon denying, suspending, or revoking a license,
the division shall require that all license certificates held
by the person be surrendered to the division.
(d) At the end of the period of denial or suspension, the
certificate surrendered shall be returned to the licensee.
(9) (a) By following the emergency procedures m Title 63,
Chapter 46b, Administrative Procedures Act, the division
may immediately suspend the license of any person without hearing and without receiving a record of his conviction for a crime when the division has reason to believe
t h a t the person's license was granted by the division
through error or fraud or that the necessary consent for
the license has been withdrawn or is terminated.
(b) The procedure upon suspension is the same as
under Subsection (5), except that after the hearing the
division shall either rescind its order of suspension or
cancel the license.
(10) (a) The division, having good cause to believe that a
licensed driver is incompetent or otherwise not qualified
to be licensed, may upon written notice of at least five
days to the licensee require him to submit to an exami-
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(b) Upon the conclusion of the examination the division
may suspend or revoke the person's license, permit him to
retain the license, or grant a license subject to a restriction imposed in accordance with Section 53-3-208.
(c) Refusal or neglect of the licensee to submit to an
examination is grounds for suspension or revocation of his
license.
(11) A report authorized by Section 53-3-104 may not contain any evidence of a conviction for speeding on an interstate
system in this state if the conviction was for a speed of ten
miles per hour or less, above the posted speed limit and did not
result in an accident, unless authorized in writing by the
individual whose report is being requested.
(12) (a) By following the emergency procedures in Title 63,
Chapter 46b, Administrative Procedures Act, the division
may immediately suspend the license of a person if it has
reason to believe that the person is the owner of a motor
vehicle for which security is required under Title 41,
Chapter 12a, Motor Vehicle Financial Responsibility, and
has driven the motor vehicle or permitted it to be driven
within this state without the security being in effect.
(b) Section 41-12a-411 regarding the requirement of
proof of owner's or operator's security applies to persons
whose driving privileges are suspended under this Subsection (12).
(c) If the division exercises the right of immediate
suspension granted under this subsection, the notice and
hearing provisions of Subsection (5) apply.
(d) A person whose license suspension has been sustained or whose license has been revoked by the division
under this subsection may file a request for agency action
requesting a hearing.
(13) Any suspension or revocation of a person's license
under this section also disqualifies any license issued to that
person under Part 4 of this chapter.
1997

53-3-222. Purpose of revocation or suspension for
driving under the influence.
The Legislature finds that the purpose of this title relating
to suspension or revocation of a person's license or privilege to
drive a motor vehicle for driving with a blood alcohol content
above a certain level or while under the influence of alcohol,
any drug, or a combination of alcohol and any drug, or for
refusing to take a chemical test as provided in Section 41-644.10, is protecting persons on highways by quickly removing
from the highways those persons who have shown they are
safety hazards.
1995

53-3-223. Chemical test for driving under the influence
— Temporary license — Hearing and decision
— Suspension and fee — Judicial review.
(1) (a) If a peace officer has reasonable grounds to believe
that a person may be violating or has violated Section
41-6-44, prohibiting the operation of a vehicle with a
certain blood or breath alcohol concentration and driving
under the influence of any drug, alcohol, or combination of
a drug and alcohol or while having any measurable
controlled substance or metabolite of a controlled substance in the person's body in violation of Section 41-644.6, the peace officer may, in connection with arresting
the person, request that the person submit to a chemical
test or tests to be administered in compliance with the
standards under Section 41-6-44.10.
(b) In this section, a reference to Section 41-6-44 includes any similar local ordinance adopted in compliance
with Subsection 41-6-43(1).
(2) The peace officer shall advise a person prior to the
person's submission to a chemical test t h a t a test result
indicating a violation of Section 41-6-44 or 41-6-44.6 shall, and
4-UA flviefan/»a rtf Q KinnH nlrnhol content sufficient to render tne j

53-3-225
person incapable of safely driving a motor vehicle may, result
in suspension or revocation of the person's license to drive a
m otor vehicle.
(3) If the person submits to a chemical test and the test
results indicate a blood or breath alcohol content in violation
0f Section 41-6-44 or 41-6-44.6, or if the officer makes a
determination, based on reasonable grounds, that the person
[s otherwise in violation of Section 41-6-44, the officer directing administration of the test or making the determination
shall serve on the person, on behalf of the division, immediate
notice of the division's intention to suspend the person's
license to drive a motor vehicle.
(4) (a) When the officer serves immediate notice on behalf
of the division he shall:
(i) take the Utah license certificate or permit, if
any, of the driver;
(ii) issue a temporary license certificate effective
for only 29 days; and
(iii) supply to the driver, on a form to be approved
by the division, basic information regarding how to
obtain a prompt hearing before the division.
(b) A citation issued by the officer may, if approved as to
form by the division, serve also as the temporary license
certificate.
(5) The peace officer serving the notice shall send to the
livision within five days after the date of arrest and service of
,he notice:
(a) the person's Ucense certificate;
(b) a copy of the citation issued for the offense;
(c) a signed report on a form approved by the division
indicating the chemical test results, if any; and
(d) any other basis for the officer's determination t h a t
the person has violated Section 41-6-44 or 41-6-44.6.
(6) (a) Upon written request, the division shall grant to the
person a n opportunity to be heard within 29 days after
the date of arrest. The request to be heard shall be made
within ten days of the date of the arrest.
(b) A hearing, if held, shall be before the division in the
county in which the arrest occurred, unless the division
and the person agree that the hearing may be held in
some other county.

(c) The hearing shall be documented and shall cover
the issues of:
(i) whether a peace officer had reasonable grounds
to believe the person was driving a motor vehicle in
violation of Section 41-6-44 or 41-6-44.6;
(ii) whether the person refused to submit to the
test; and
(hi) the test results, if any.
(d) (i) I n connection with a hearing the division or its
authorized agent:
(A) may administer oaths and may issue subpoenas for the attendance of witnesses and the
production of relevant books and papers;
(B) may issue subpoenas for the attendance of
necessary peace officers.
(ii) The division shall pay witness fees and mileage
from t h e Transportation Fund in accordance with the
rates established in Section 21-5-4.
(e) One or more members of the division may conduct
the hearing.
(f) Any decision made after a hearing before any number of the members of the division is as valid as if made
after a hearing before the full membership of the division.
(g) After the hearing, the division shall order whether
the person's license to drive a motor vehicle is suspended
or not.
(h) If the person for whom the hearing is held fails to
appear before the division as required in the notice, the

division shall order whether the person's Ucense to drive a
motor vehicle is suspended or not.
(7) (a) A first suspension, whether ordered or not challenged under this subsection, is for a period of 90 days,
beginning on the 30th day after the date of the arrest.
(b) A second or subsequent suspension under this subsection is for a period of one year, beginning on the 30th
day after the date of arrest.
(8) (a) The division shall assess against a person, in addition to any fee imposed under Subsection 53-3-205(14) for
driving under the influence, a fee under Section 53-3-105
to cover administrative costs, which shall be paid before
the person's driving privilege is reinstated. This fee shall
be cancelled if the person obtains an unappealed division
hearing or court decision that the suspension was not
proper.
(b) A person whose license has been suspended by the
division under this subsection may file a petition within
30 days after the suspension for a hearing on the matter
which, if held, is governed by Section 53-3-224.
1994
53-3-224. Filing a petition for hearing — Judicial re-

view of license cancellation, revocation, or
suspension — Scope of review.
( D A person denied a license or whose Ucense has been
cancelled, suspended, or revoked by the division may seek
judicial review of the division's order.
(2) (a) Venue for judicial review of informal adjudicative
proceedings is in the district court in the county where the
person resides.
(b) Persons not residing in the state shall file in Salt
Lake County or the county where the offense occurred,
which resulted in the canceUation, suspension, or revocation.
1993
53-3-225. Eligibility for n e w license after revocation.
(1) (a) Except as provided in Subsections (b) and (c), a
person whose Ucense has been revoked under this chapter
may not apply for or receive any new license until the
expiration of one year from the date the former Ucense
was revoked.
(b) A person's license may be revoked for a longer
period as provided in:
(i) Section 53-3-220, for driving a motor vehicle
while the person's Ucense is revoked, or involvement
as a driver in an accident or violation of the motor
vehicle laws; and
(u) Section 53-3-221, for failing to comply with the
terms of a traffic citation.
(c) (i) The length of the revocation required by Subsection 53-3-220(l)(a)(xi), (aXxii), (b)(i), or (b)(u) shall be
specified in an order of the court adjudicating or
convicting the person of the offense.
(ii) If the person adjudicated of the offense is
younger than 16 years of age, the Ucense or driving
privilege shall be revoked for a minimum of one year,
from age 16, but not to exceed the date the person
turns 21 years of age.
(in) If the person adjudicated or convicted of the
offense is 16 years of age or older, the Ucense or
driving privilege shall be revoked for a minimum of
one year, but not to exceed five years.
(d) A revoked Ucense may not be renewed.
(e) AppUcation for a new Ucense shaU be filed in accordance with Section 53-3-205.
(f) The new Ucense is subject to aU provisions of an
original Ucense.
(g) The division may not grant the Ucense until an
investigation of the character, driving abiUties, and habits

ADDENDUM B

DIFFERENT THAN WHAT MURRAY CITY VERSUS HALL ADDRESSES.
THE COURT: ALL RIGHT.
RULE AS FOLLOWS.

THANK YOU.

THE COURT WILL

I WOULD LIKE THE EXHIBITS, PLEASE.

THEY ARE

ALL RECEIVED.
THE COURT WILL FIND THAT THE OFFICER IN QUESTION WAS
ON DUTY ON JULY 25, 1997. HE WAS PATROLLING FROM THE SOUTH
SECTOR LAYTON CITY.

AT THAT TIME HE WAS APPROACHED BY ANOTHER

MOTORIST AND INFORMED THAT THERE WERE INDIVIDUALS THAT HE HAD
OBSERVED LEAVING THE LONG HORN BAR WHICH APPEARED UNDER THE
INFLUENCE OF ALCOHOL.
MR. OLIVER:

YOUR HONOR, I DON'T MEAN TO INTERRUPT

THE COURT. WE'D AT LEAST LIKE TO BE GIVEN THE OPPORTUNITY TO
EITHER PRESENT EVIDENCE OR NOT PRESENT EVIDENCE.

I HAVE NOT

BEEN ASKED THAT.
THE COURT:

EXCUSE ME.

DO YOU WISH TO PRESENT

EVIDENCE?
MR. OLIVER:

WE'D ALSO LIKE TO MAKE CLOSING ARGUMENT.

THE COURT: DO YOU WISH TO PRESENT EVIDENCE?
MR. OLIVER:

AT THIS TIME WE DO NOT DESIRE TO PUT MR.

MORGAN ON AND WE'RE NOT GOING TO PRESENT ANY EVIDENCE.

I DO

HAVE CLOSING ARGUMENT.
THE COURT:
WANT TO HEAR.

I THINK I'VE HEARD ALL YOUR ARGUMENTS I

THAT'S MY RULING.

I'LL MAKE MY RULING NOW.

YOU'VE ARGUED THE LEGAL ASPECTS OF THE CASE.
WHAT YOUR OTHER ARGUMENTS WILL BE.

I THINK I KNOW

I'LL MAKE A RULING IN THE
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MATTER.

I'LL PROCEED NOW, THANK YOU.
THE COURT WILL RULE AS FOLLOWS.

OBSERVED THE VEHICLE.

THAT THE OFFICER

HE TURNED AND WENT SOUTHBOUND ON MAIN

STREET IN THE AREA OF THE LOCATION.

OBSERVED THE VEHICLE

GOING NORTHBOUND WHICH FITS THE DESCRIPTION.

THE COURT WILL

FIND THAT THE OFFICER THEN TURNED AND FOLLOWED THAT VEHICLE
NORTHBOUND UP OVER THE VIADUCT AND ONTO MAIN STREET IN LAYTON.
THE VEHICLE THEN WENT NORTHBOUND TO THE INTERSECTION OF MAIN
STREET AND GENTILE AND TURNED WESTBOUND AT THAT TIME.
OFFICER CONTINUED TO FOLLOW THE VEHICLE.

THE

THE COURT WOULD NOTE

THAT THE VEHICLE WAS DRIVEN IN AN APPROPRIATE MANNER.

THERE'S

NO INDICATION OF ANY INAPPROPRIATE DRIVING ON BEHALF OF THE
DRIVER OF THAT VEHICLE.

THE OFFICER CONTINUED TO FOLLOW THE

VEHICLE WESTBOUND UP UNTIL IT MADE A RIGHT HAND TURN ON COOK
STREET.

AT THAT TIME THE OFFICER OBSERVED THAT THE SUBJECT

VEHICLE HAD A CRACKED WINDSHIELD AND IMMEDIATELY PROCEEDED TO
PULL THE VEHICLE OVER.

THE VEHICLE WAS PULLED OVER.

THE

OFFICER APPROACHED THE VEHICLE, ASKED THE DRIVER FOR DRIVER'S
LICENSE AND REGISTRATION AND THAT WAS PROVIDED BY THE
PLAINTIFF IN THIS MATTER.

THE COURT WOULD FIND -- AND THAT AT

THAT TIME THE OFFICER TESTIFIED THAT HE SMELLED THE ODOR OF
ALCOHOL, IN FACT, AND RAN THE LICENSE PLATE AND THEN
RE-APPROACHED THE VEHICLE AND ASKED THE DEFENDANT --OR EXCUSE
ME -- MR. MORGAN TO STEP FROM THE VEHICLE.

AT THAT TIME IT

APPEARED TO THE OFFICER THAT MR. MORGAN USED THE DOOR OF THE
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